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ABSTRACT

India practices constitutional democracy with emphasis on constitutionalism. Because of the misuse of political

powers by political actors the judiciary is required to wear its active posture and interpret the constitution. The

Jjudicial activism is use of judicial power to articulate and enforce what is beneficial for the society in general
and people at large. These are the cases where either there were no laws to deal with the situation or the
interpretation of law was required. There are contentions in opposition that judiciary is violating the principle
of separation of powers. Critics of judicial activism say that the courts usurp functions allotted to the other
organs of government. On the other hand, defenders of judicial activism assert that the courts merely perform
their legitimate function. The paper tries to discuss the activist tendencies of Judiciary. analvze the reasons,

dimensions and growth of judicial activism in Indian perspective and the reaction to such judicial activism by

executive and legislature. It contends that judicial activism has done positive justice but Judiciary has to take

care of sanctity of the Constitution. For this purpose. various constitutional provisions and judicial decisions

are examined.

Keywords: Judicial activism, constitutional democracy, separation of powers, constitutional
provisions, India

1. INTRODUCTION
“Judicial activism is a necessary adjunct of the judicial function because the protection of public interest,

opposed to private interest, is the main concern” [1]

One basic and fundamental question that confronts every democracy, run by a rule of law is what is the role or
function of a judge. Is it the function of a judge merely 1o declare law as it exists-or to make law? And this
question is very important, for on it depend the scope of judicial activism. The anglo-saxon tradition persists in
the assertion that a judge does not make law; “he merely interprets(2]. Law is existing and eminent; the judge |
merely finds it. He merely reflects what the legislature has said”. Lord Reid, a great English judge said, "There

: W‘ thtwbm‘ it was thought almost indecent to suggeﬂ that judges make law; tbey-on!y declare it. Those
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International Investment and India’s Regulatory
Powers as a Host Nation
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Introduction

En the initial yearsalter I.liﬂl:pl'.'ﬂﬂl.':l‘rl:'lrl-l'ldlh'l attitude towards FO was receptive, although Indim's
nlu-:r wan characterised by import substitution and focused oo developing indigenous mdustries.
‘s lirst Prime Minister, Jawahar Lal Nehmi, while speaking in the Pazhament on 6 April 1949
recognised the importance of foreign investmen! in sy efI!J::u:lm.ln:g domestic savings ond helping in
economic-and technolugical progress. FDI was muy,ht i 19505 in mutuaily advantageous way with
conditions ke jomt veniunes with local industries, local content clavses and export tbligation. Hiwever,
FOI during this period was also subject to careful scruting due to India's Fragile Balance of
(Bl p-;ﬂ.lll.nn The BaF crisis of 1957-58 mesulbed In the Indian government encoumging
investments (o bring in more foreign exchange to improve the Bal sitwation.

The Indian econoemic growth of 19608 (5.7% nlmuﬂmF;ruwlhmtumﬂmﬂlhﬂﬂhﬂi
fuelled by buili-up of an external debt that culminated into a severe Balance of Payment (BoF] erisis
i 19%0-91 with foreign ex reserves worth only two weeks of imparts. In order to overcome
thia BoP crisis India unlenshe nujn-ul:nﬁllarl %ﬂm&nﬂh anid mmfmﬁm p:h
gradually dismaniling quantitotive restrictions on PR ETOKTL R o
mpm’:ﬂm ‘:Enl&ﬁpmml ; liberalisin mmm;ﬂ:mm estmant (FI) infly
o overcome the m#mrmﬂmmh&uﬁ :
ﬂuﬂlﬂ measures dimed at liberallsing FO1 .
rﬁhmﬂhﬂ recephive attitude o loreign it ol 15
mhﬂkmprwﬂﬁmiuphﬂmuﬂhﬁshwihhr

* Assistant Professor, Schy Schpol of Law, SRM University, ._.___ NCR, Ha
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BIT 100k place arbitrations were states to-stale
considered 10 be a private |
Imemnational Investment Agroements (HIAs). [IA is a type of agreement or treaty between
nwhdummufatwpwmofmm&pmmimmdlmm‘dm[ recmy
increased from S00 in 1990 1o 3116 by the end of 2011, ) ¥y
.

As & result. this international investment arbitration has scquired the form of a more mainsircam intema
scttfement mechanism. These BITs contain provisions designed to offer protection to foreign inv
investment. A new generation of BITs, i.c.. Free Trade Agreements have now come up with
Although The Investment Arbitration Tribunals have gone further in interpreting the scope of vanious pr
number of disputes relating 10 the same arc steadily increasing. Majority of disputes are referred |
Convention for the Sctilement of Investment Disputes) mainly relating to an allegation of host. state re
Ithough India is not a member to ICSID Convention but it can get dispute resolved through
circumstances- First, if India is an outhound investor, and the host state is a member (o the Conventi
between the two then that can be resolved through ICSID and Second. under the Additional Facility rules.

LA

o law is ateacting the.
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COUNtries whether

roals of the G-8 summit in 2012 India has always taken steps to Jact thar mutrition had uppeared ~
.-f;-. ’ :,-fi‘--’ with the launch of National Food Security Miss eradicate the
e -

fon under the National Food Securi
wifi from a societal welfare approach 1o a rights, based
s i
: onal level with respect to food security, the paper is a small mmmmwﬂmm
.rn;:.":: :’\ ::“_n of Haryana. This study also examines the inter-relationsh
ic

ip between the indicators
The standard statistical techniques have been used for the analysis of data.

KEYWORDS

Food Security, Food Availability, Food Absorption, Food Accessibility, Haryana ete.

1. INTRODUCTION

Food security is an important factor that guarantees humnn. security, and is one of the seven pillars of the United Nation's (UN
Development Programmes original concept of hufnar! security, along with economic, health, environmental, personal, community,
and political security. The notion of .Iood security is as old‘ as humanity, as the establishment of human communitics always
depended on access to food. How ever, in order to incorporate d}ﬂ‘cﬂ:nl elements, this concept has continuously undergone signi
changes through time. The roots of concern about_fnod sccunty can be traced back 1o the Universal Declaration of Human

by UN, which recognized that “everyone has the nghl oa sla:!dard‘of.h\‘ ell-being of himself and
of his family, including food™. Therefore, food security has existed in international development literature since the 19405,

In the recent years, the concept of food security h‘:b been bfouicncxl by incorporating chronic food insecurity i
temporal food insecurity. Funh«:r. the concept of lm')d security l:m; ur!dgwgnn; major shifis in terms of focus across three
between 1973 World Food Conference and 1994 World Food Summ

1970s, it was felt that, food security is not just a problem of making the food available or increasing the production but it is a problem
of improving access, it is a problem of equitable distribution thus, ibili
concept of food security ((Bhalla, 1993; 9harma. 1992, Swamnp : )
aggregate level, which later shified to the individual level following Sen’s entitlement approach. Later the concept of social access
was also included into the vast horizon of food security and it was said that the food which is available 1o the people should be
culturally acceptable and it should be enough in terms of quantity and quality both as well (Mishra, 2008: Krishnaraj, 2005). in
terms of food factors, the concept of food security stands on three pillars first is food availability; which deals with the domestic
production of food grains in the area. Second is food absorption; which deals with the nutritional security or health status of

) 3 economic aceess 10 food, guided by the purchasing
power and per capita income of the people and it is of utmost importance bec

Lasiti major components of food supply.
Haryana has not only been proclaimed as one of the cconomically developed States. but also has remained at the top among the
States in terms of relevant economic indicators. The Net State Domestic Product (NSDP) and Per Capita Income (PCl) put the State
among the top five economically forefront states. Given this, in the paper we endeavor to examine the issue of foodmﬁy across
regions in Haryana. In the following section, the methodology has been discussed based on state of food SECurity across various
districts based on conventional measures, while the major findings are concluded in the last section.

2 LITERATURE REVIEW

Review of literature will be

done in two sub-sections. Section 2.1 discusses the where appropriate, attempt is made 1o highlight
Mlhﬂminux

: mmmmorrmmmnwvmmum.}nmumaﬂu
discussion will revolve around what the empirical literature has identified to be major causes of food insecurity.

Asistant Professor, SRM University, Haryana. India ritikapanwar 1 24@ gmail.com
IWJWCIMIMMJMOW i, S - 3MNMPage
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, th in International Investment ag by
o ? of foreign investors. These agregmenu_ provide broad - t‘mm;g, to ,,,,.: P
W e inserest ors the right 1o challenge treaty inconsistent regulatory actions of , """: foreign Srey
,«y'ﬂ" '"I::dgcode or so. such investor-state disputes haye increased manifol, r CIRN countries g
:yo"" e states, like health policy, monetary where

all types regulaton,
measures, taxation policy, environmen policy, H:
o P by private investors. These developments of Internationa] Investment 4 ¢

reements, signed

Podicy have
have not only brougi the
P ' ttlement system under the scanner but also calls for a critical review Substantive
:g-ﬂ“ I : apply because of which the investor protection suffers. L laws that the
pur
P KEYWORDS

ign, Investor, Interest, Treaty, Agreements etc.
oument, FOrcig?,

purpose of a BIT, which isauwybu‘eenmw-iu.isb
gosote forcign investments between the two countries and to offer protection to in\cs_l(!ts from one investing in the
s For that purpose. a BIT contains binding rules on the treatment of investments originating from one country and made in
geother. The treaties are always reciprocal.

Thescope of a BIT depends on the substantive provisions regarding:

¢+ The protection offered by the BIT,

¢ The criteria to be met to be eligible for protection and

*  Theenforcement of such protection.?

The purpose of multilateral investment treaties regime was to develop rules that would ensure ;mcﬁm m’- an —
o and uniform international investment law providing high standards for mwsu:u states. the intention was |

procedures. Although the agreement was 10 be negotiated between the mem St
Opet-agreement, which non-OECD members could follow on a negotiated basis*. ;

This paper explores the iny

IS treatics, further analyzing differcnt standards of protection of

. yzing differen ¢ reaties (BIT) and
Iny ! treaties fall into two broad categories: Bilateral Investment Ti b
(MITg), Although

.. A‘ V
el "% strictly an investment treaty by definition. s B;ri:'l"*
e investors with similar protection to that found in investment

\_

UNCTAD, g

2 * SlUpra note 105, :
;'l“hu Hallward-Driemeier, Do Bilateral Investment Trealies
amh available a1 hutp://elibrary .worldbank.org/
It BUrUma,  Investment Arbitration-the role
‘ M Arb, Vol. 2). T
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ABSTRACT

IPR and their protection is acknowledged the lworld over as an

ppor1ance of has recognized the value of IP, which recognition has been

"2 India 100 "m“ a signatory io various IP treaties and conventions. This has
o India ‘{iu's and attitudes towards IP protection. India has already take

o world's m’;:’;,md level contours of IP policy are now visible in the

:‘ﬂ, TRIPS. Ia nd steps taken by various enforcement agencies demonstrate that India is gearing up for effective protection

H""’"Mfm of 1PRs. This study outlines the state of Internet RBovernance in India ! ing i

ond ¥ role in the global and regional Internet governance frameworks as well as

study also considers the need for enabling Indian legal education 1o prepare law students (o a legal
o0 ﬁ.u,ﬂ.",;,mgh oriented by the Internet. profession,
which i

| KEYWORDS

wh—t& Internet, Governance, Trademark, Patent etc.

1 INTRODUC TION

legal regimes around the world like computer programs, computer database, com
very necessary 1o know more about copyright with re

_ grams/software, computer databases and various work
in cyber space. Intellectual property law is arguably among the legal regimes challenged

aspect of copyright issues, this segment addresses on the significant and topi 2 S Viz.:
software’s (ii) legal immunity of databases, and (iii) duty and accountabilities of onfine servics providers.

including a machine-readable medium capable of causing a computer 1o perform a
The words *schemes or in any other form’ would seem 1o indicate that the source

mdeu\dobjeueodeofaeomwummm
are entitled to copyright protection.?

'Dr. PriyuIuim.m.&&MTWMMMlmW&NNMMNMuw
University Delhi Press at p.134

*Ibid at 137
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sase from global as well as developmeny pPerspective Significan; |
10 ensure women empowerme

. Mportance (g Riven
1. No ¢ /

: i n p Couniry cq s potentig) withgug

mﬂiﬂﬂu of women. Given the multiple roles thay

; ' . a woman (s €xpected to play jn
it s do provide a crﬂu‘ui opportunity for women empowermens. 4 larger
al _,haﬂmmﬂﬂ Wl lies or lower middle-income Broup. Our study comes up with the facq
Lo participation is just 10-13% in micro, small and medym enlerprises. This
i in women participation / entrepreneurs in India. | Jocuses on women
3 The objtdm of the paper is to a) estimate women Participation and
P 'b) to identify the socio-economic problems face

d by women, ¢) (o analyze
‘  other Enterprises. It uses a large database of SS1s to evaluate the
o by women and finally suggests the framework Jor the promotion of
5 ownea :

n achieve

various ini women's participation in business
econ muh;::dmm::n;nc:r:cmpowcrmcm of women with their
: sharing of profit through mutual help (Sen, 1990;

iness through mutual help (Rao, 2002). Admitting the
o trust (Lalitha, 2002), member participation is
) "* owner-employee but also to encourage their

bringing in better leadership and growth.

cording 1o level of involvement. However,
se build ) by female owner-employees with
Wil women of India share many of
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Fathers of our constitution demonstrated that they had the will and were prepared to
give legitimately enforceable crucial rights and furthermore gave solution for the
infringement of same. Therefore, fundamental rights became enforceable also against
local or other authorities. To prevent the State from violating fundamental rights, the
constitution makers created a new fundamental right by enacting Art. 32. And the
availability of article 32 gave rise to Article 12, the concept of state against whom these
were available. And further laid the concept of "authority", which signifies authority who

has the ability to make laws, orders, guidelines, bye-laws, warnings and so on which
have the power of law and capacity to authorize those laws.

The chronicled and political improvement in India made
Hy the constitution makers of India feel constitution is basic bill
of Fundamental Rights. Our constitution sought after the
United States Precedent and Enacted basic rights in the
constitution itself. In ordering and inserting basic rights in Part
Il of our Constitution (Art. 12 to 35) the establishing fathers of
our constitution demonstrated that they had the will and were
prepared to give legitimately enforceable crucial rights and
furthermore gave solution for the infringement of same.

Article 12: In this part, except if the setting generally
requires, ,the state" incorporates the Govt. what's more,
Parliament of India and the Govt. what's more, the Legislature
of every one of the states and all neighborhood or different
specialists inside the region of India or under the influence of
Govt. of India.”’

Therefore, fundamental rights became enforceable also
against local or other authorities. Secondly, fundamental rights
became enforceable against laws and executive actions which
~ violated fundamental rights.To prevent the State from violating
_iundamental rights, the constitution makers created a new
fundamental right by enacting Art. 32.

The Background

The State has been defined by different political thinkers.
In Political theory for state to exist the Territory, Population,
Sovereignty and Capacity to maintain international relation is
important but this definition could not fill the need of
implementation of Fundamental Rights. Key Rights establish
constraint on the intensity of the State and are an assurance
against State activity. The Fundamental Rights are an
assurance against intrusion of the rights by the State.

Authority implies an individual or body practicing capacity
to order. With regards to Article 12, "authority" signifies authority
who has the ability to make laws, orders, guidelines, bye-laws,
warnings and so on which have the power of law and capacity
to authorize those laws.

' The Constitution of India ,1950.

Other authorities: In article 12 ,other authorities" is
utilized in the wake of referencing a couple of them, for
example, the administration, parliament of India, the legislature
and governing body of every one of the states and every
neighborhood authority. For example, protection partnherships,
nationalized banks, aircraft enterprises, power sheets,
instructive  establishments and social orders whose
arrangement and organization are transcendently constrained
by the legislature.

The compass and degree of security of central rights has
been extended and more prominent insurance has been
managed particularly in the region of work against unfair
practices. “Institutions engaged in matters of high public interest
or performing public functions are, by virtue of the nature of the
functions performed, government agencies.".2

Interpretation of “Local Authority”

The distinctive attributes and characteristics of an
authority to be a “local authorities were noticed by Supreme
Court in Union of India v R.C. Jain®. These are that specialists
must have separate lawful presence as collaborate bodies, not
be simple government organizations however should be
legitimately free offices. Next they should appreciate a level of
self-sufficiency with opportunity to choose for themselves the
inquiries of approach influencing the region managed by them.
They should be depended by rule with such legislative
capacities and obligations.

At last they should have the ability to raise assets for the
advancement of their.In Union of India v R.C.Jain,® it was said
“what is essential is that control and management of the fund
must vest in the authority.”

Local Authority also includes Town Area Committee'”,
the Gram Panchayat,?a Notified Area Committee'®,
Improvement Trust, a Mining Settlement Board, A Municipal
Corporation, and a Port Trust." In P. Srivastava v Union of

2 AIR 1975 SC 1331, 1355,
% AIR 1981 SC 951
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The emergence of Indian autonomy changed the political system, but its pilgrim
underpinnings like the Police remained retained by the government. Policing actions today
urgently require paradigm shift from current method of policing to law-based policing,
conform to standards of accountability, and the global standards of the shifting globalized
world. UN Code of Conduct for Enforcement Officers requires that 'In performing of their
duties, law enforcement authorities shall honor and uphold human poise and preserve the
human rights of all persons. The need for reform is especially strong because, following
large changes in government, the age-old Police Act of 1861 continues to regulate the

police. Given the severity of the issue and the utter uncertainty with regard to when police
reforms should be made, it is high-time that light be thrown on the issue by academic

writings.

Police working is a significant marker of the state of
: government, and their actions may shape nations 'social
prosperity altogether. What recognizes and differentiates, great
from terrible policing, is that it is the duty to protect common
individuals’, not just the popular and political, while helping to
build a place that will improve their personal, social and socio-
economic happiness, along with the force as a whole.

Generally speaking, human and national security is
compromised in varied variety of ways and the global world is
always prone to fear of outside and rebellion inside. The
emergence of Indian autonomy changed the political system,
but its pilgrim underpinnings remained retained by the
government. The 1861 Police Act was not superseded. Political
influence has remained unblemished over the police force all
these years. Embedding mechanisms to ensure police
accountability to the public in open has not been a requirement,
but it should have been a top priority. Police's organizational
thought, confidence and ethic remained structurally ready for
war, and in reality suppressive.' The police structure in India
can be defined as a machine power in hands of the mighty right
up to the present time, which places lawmakers 'or powerful
people's needs over the demands of the quality of law and
common residents' requirements. Many state legislatures took
steps at some point in the 1960s to set up committees to
examine police issues and recommend improvements. Be that
as it could, without delay, be influenced by the strength
exchange of British hands at 12 p.m. on the advice of the
stargazers, it was not yet conceivable to locate a suitable time
to replace the 1861 Police Act.?

Policing actions today urgently require paradigm shift
from current method of policing to law-based policing, conform
to standards of accountability, and the global standards of the
shifting globalized world. The manner in which state machinery

'MajaDaruwala and Clare DoubePolice(Ed) , Police Accountability: Too
Important to Neglect, Too Urgent to Delay, Commonwealth Human
Rights Initiative, New Delhi, 2005

2 . . . . Vil
K S Subramanian, Reforms For Indian Police, Economic and Political
\Naalklhvy Marcrh 92 900 n 1148

uses the entity called police to stifle people's hardening toward
choosing power approaches needs to be checked. Ending the
police atrocities is a challenge in today’s political landscape in
particular. It is difficult to figure out that, as a rule, police
shooting reports are often directed towards particularly
marginalized sections of the population. Examples will include
the Nandigram ranchers, Meghalaya students or the uprooted
Kalinga Nagar ranchers. The Naxalite rebellions are closely
linked to some or other class of casualties.

The Commonwealth Civil Rights Initiative Study on
Police Transparency reestablishes the comparison in a context
that is very global. Minorities anywhere-whether racial or strict-
and defenseless crowds, as an example, marginalized people
and ladies, experience a policing weight that is all the more
pulverizing. * The Study provides concrete evidence
demonstrating how a one-sided police department is doubly
plagued by the oppressed and weak races and gatherings. The
most 'popular' remedy provided for securing wellbeing of victim
and towards ending police firings/killings, is the inquiry
commission under the Commissions of Inquiry Act,1952.
Application pursuant to the Commission of Inquiry Act, 1952
cannot be designatad as a Judicial Inquiry Commission on the
grounds that, by chance, one sitting or retired judge is assigned
as such commission's chief. Regardless of whether such
commissions are headed by a serving or a retired judge, they
do not have the power to arrange or deny a kind of trial. Such
'private’ commissions 'report and recommendation are not
official on the legislature, in comparison to a court's appeal.
Before any such tribunal, somebody's testimony cannot be
used as evidence against themselves under the steady eye of
any official courtroom.

The outcome of these inquiry commissions, in a best
case scenario can be used as a discovering fact for study by
the legislature or in transparent case, a justification for initiating

3Kirpathi|Ion, Police and Politics in India, Colonial Concepts and
Democratic Compulsions, (Manohar, 2002) cited from A G Noorani,

Police and the Constitution, Economic and Political Weekly March 25,
NN A~ 4404
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PREFACE

India is facing a growing problem of non-performing assets (NPA) which is
dangerous as it is a symptom of an ailing banking sector which in-turn affects the
economy of India as well.

Assets which generate income are called performing assets and but those do not
generate income are called non-performing assets. The Non-performing assets better
known as NPA’s are broadly defined as a classification for loans or advances that are
in default or in arrears. To further understand this definition, it is pertinent to
understand what is meant by a loan in arrears and a loan in default. A loan is in
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Abstract: Health is wealth, everyone knows this fact but only few people follow. In today's technological modern world, every
person has become so busy that he does not have time for himself, he cannot take care of his health even if he wished. Today's
human is compelled that he will have to grow step by step with technology. So nowadays people have also given the
responsibility of taking care of their health to the technology. In today's time, humans have a lot of digital health care devices
and their use is increasing due to lack of time. On the other hand, the use of these devices accumulates the patient's own
sensitive personal details, which can cause a great harm to the person due to misuse. In such a situation, only a strong law can
help. Here, it is the responsibility of Indian law and order to prepare such a framework by which the sensitive personal data of
the citizen is protected. Through this paper, it has been analyse how active the Indian Legislature is in this area and what it is
trying to do

Keywords: : IoMT, Health care, data privacy, data protection, sensitive data, preservation, legal, judiciary

1. Introduction

A healthy mind lives in a healthy body only or a healthy body has a healthy mind and a healthy mind is a tool
for success. Most people having these above thoughts. Indeed, an individual can survive with a healthy mind and
body only

HEALTHY HAPPY | HEALTHY

BODY LIFE MIND

Figure 1 : shows definition of health

Health can be defined as a state of both emotional and physical happiness but they do not have much time to
self-care they do not have much time to spend for their regular check-ups, examine and consultancy. People have a
lack of timings so they are not able to maintain the self-care record like Blood pressure, Diabetes, Heart Beat,
Weight, Temperature, etc. even they don’t consult with doctors regularly. The facility facilitates as to care our
health called healthcare
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IMPLEMENTATION OF ACCESS AND BENEFIT
SHARING THROUGH THE BIOLOGICAL
DIVERSITY ACT 2002: AN ANALYSIS

Dr. Komal Audichya *

INDIA has wide range of diversified biological resources and is one of
the mega-bio-diverse countries. It has enormous and unexploited treasure
hidden in its forests, wetlands and mountains consisting of India’s
Biodiversity.! Everyone wants a share in it by filing patents on local spices
and plants? and to push slack procedures. So it is essential to find the

* Professor, Dean and HoD, Faculty of Law,. SRM University, Sonepat,
Haryana.

1. S. Kannaiyan, Presidential Address delivered during National Consultation
Workshop held at Annamalai University in 2007. “A large number of cereals,
millets, oilseeds and vegetable varieties have originated and are cultivated in
India, making it one of the richest Centres of Origin of crop and plant
diversity in the world. Out of the 4,200 endemic species of higher plants
reviewed, 2532 species was found to be located in Himalayan region
followed by peninsular region(1,788 species) and Andaman and Nicobar
Islands(185 species). Equally magnificent is the richness of livestock, poultry
and fish diversity”.

2 K.Venkataraman., S.LathaSwarna, Intellectual Property Rights, Traditional
Knowledge and Biodiversity of India. Journal of Intellectual Property Rights,
2008, pp 326-335. “US Patent No. 5,401,504 on turmeric is an example of
biopiracy. Turmeric is used in India for many centuries to treat wounds and
inflammatory conditions. The patent was granted by US in 1995 to scientists
from University of Mississippi on the use of turmeric for treating wounds, as a
novel treatment. It was challenged by Government of India, which provided
research papers, predating the patent proving that turmeric has an ancient
usage in India for healing wounds. The patent was thus, denied”.
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measures for the Conservation of Biodiversity and protecting interests of
indigenous communities.

LEGISLATIVE MEASURES TO CONSERVE BIODIVERSITY

India has environment and habitat protection laws for significant period
of time. The Constitution of India expressly mandates the protection and
improvement of environment and safeguarding of forests and wild life in
Articles 48A and Article 51A (g).3 Apart from this, the other legal
provisions dealing with biodiversity are: the Indian Forest Act (1927), the
Wild life(Protection) Act (1972), and the Forest Conservation Act (1980).
The National Tribal Policy(2006) has set a new legal context for tribal
communities.

The legislative methods to protect biological diversity in India stems
from international guidelines under UN Convention on Biological Diversity
(CBD)* and the Nagoya Protocol on Access and Benefit Sharing in 2014.
The latter provides for the protection of the resources and rights of
indigenous peoples and local communities (ILCs) in accordance with the
United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP).5

3. Constitution of India, Article 48A: ‘The State shall endeavor to protect and
improve the environment and to safeguard the forests and wild life of the
country. Article 51A(g): provides that it shall be the duty of every citizen of
India — To protect the natural environment including forests, lakes, rivers and
wild life, and to have compassion for living creatures.’

4. The CBD is a milestone in its comprehensive approach to conservation of
Earth’s Biodiversity and sustainable use of Biological Resources. Under it the
Access and benefit-sharing (ABS) refers to the way in which genetic
resources may be accessed, and how users and providers reach agreement on
the fair and equitable sharing of the benefits that might result from their use.
As per CBD rules, it is mandatory: a)to put in place systems that facilitates
access to genetic resources for environmentally sound purposes.b)to ensure
that the benefits resulting from their use are shared fairly and equitably
between users and providers. Available at http://www.cbd.int/abs/infokit/
revised/print/factsheet-abs-en.pdf (accessed on 5.1.20).

5. The Nagoya Protocol comprises of provisions pertaining to ILCs’
involvement in issuing prior informed consent (PIC) and mutually agreed
terms (MAT), free access to biological resources and unrestricted exchange
of genetic resources. It constrains the States Parties to formulate, enact and
implement the domestic legislation, policies, administrative measures and
governance systems to according to the intent of the legal provisions in
international law. It also refers to the domestic or national Access and
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